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 1.  TIME:  9:00   CASE#: MSC12-03011 
CASE NAME: WILSON VS. WELLS FARGO 
HEARING ON MOTION FOR GOOD FAITH SETTLEMENT 
FILED BY DAVID SAIDIAN, et al. 
* TENTATIVE RULING: * 
 
The court would grant the motion approving the good faith settlement between plaintiffs and 
defendants David Saidian and L.Z. East Bay Commercial Enterprises pursuant to CCP §§ 877 
and 877.6 if not for the fact that a new party has been added to the case.  Since the filing of the 
motion, defendant Wells Fargo has cross-complained against Goland Services PMC, Inc. and it 
does not appear that cross-defendant Goland has been given notice of the motion.  The court 
therefore continues the motion to March 20, 2019 at 9:00 a.m. to allow time for defendants to 
notice the new party. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-00231 
CASE NAME: ABDULSALAM VS. EL TELACHAS TIRES 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY EL TELACHAS TIRES 
* TENTATIVE RULING: * 
 
The motion for summary judgment is granted.  Defendant shall prepare the order and judgment 
consistent with this ruling. 
 

I. Background 
 
Defendant El Tachas Tires, owned by Juventino Torres, is a business located at 1115 Detroit 
Avenue in Concord.  Plaintiff Ihab Abdulsalam dba Calidad Motors, Inc., operates a used car 
dealership on the property at 1125 Detroit Avenue.  At the time of the incident, plaintiff also 
leased 1121 Detroit Avenue, which he now owns.  Both were used as part of plaintiff’s business. 
 
At some point in 2016 (the record is unclear), Donald White parked a trailer on defendant’s 
property and lived in it.  On June 18, 2016, at around 8:00 p.m., a fire broke out from this trailer, 
damaging both properties and two vehicles.  Both businesses were closed for the day. 
 
Fire Investigator Kevin Brown inspected the scene and authored the relevant fire report.  (Brown 
Depo., attached as Exhibit B to defendant’s counsel’s declaration, p. 7:16-20.)  Brown confirmed 
that White told him that White was employed by defendant. (Id, p. 9:15-22.)  Plaintiff states the 
same.  (See Abdulsalam Decl., ¶ 6.)   Yet Juventino Torres, defendant’s owner, states that he 
did not employ White.  (Torres Decl., ¶4.)  Regardless, White told Brown that White had been 
fighting with a girlfriend, Robin Roan, for the prior week, and Roan had sent text messages 
“suggesting that [White’s] trailer would burn that evening.”  (Id., p (9:23 -10:2.)  Brown saw these 
text messages.  (Id., p. 9:7-9.)  Brown determined that the fire started near the side door 
accessway to the trailer, and started from inside the trailer based on burn patterns; all gas was 
disconnected, nothing electrical was plugged in, and all cooking equipment was disconnected.  
(Id., pp. 10-12.)  Based on the physical evidence and the texts, Brown concluded the fire was 
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intentionally set at or around the door opening.  (Id., p. 13:15-23.)  
 
Plaintiff has sued defendant on theories of: 1) negligence; 2) violations of Health and Safety 
Code sections 13007 and 13008 (liability for allowing fire to damage a neighboring property); 
and 3) trespass.  Defendant moves for summary judgment on the grounds that the intervening 
criminal act of arson defeats both the duty and causation elements of negligence.  Similarly, it 
defeats the claim for trespass since defendant did not negligently, recklessly, or intentionally 
enter on plaintiff’s property.  Finally, defendant argues that the statutory causes of action only 
accrue against the individual who started the fire.  
 

II. Procedural and Evidentiary Issues 
 
Defendant improperly cites an unpublished case.  (See Defendant’s MPA, p. 17: 20-21; Cal. 
Rules of Ct., Rule 8.115, subd. (a).)  The Court will not consider it and defendant shall obey the 
rules in the future.   
 
Objections to evidence appearing in separate statements do not comply with the Rules of Court 
and are overruled on that basis.  (Cal. Rules of Ct., Rule 3.1354, subd. (b).)  
 

III. Motion for Summary Judgment/Adjudication 
 

a. Duty 
 
Duty is a question of law on which plaintiff bears the burden since it is an element of negligence.  
(See United States Liab. Ins. Co. v. Haidinger-Hayes, Inc. (1970) 1 Cal.3d 586, 594.)  Except 
where a prior history of criminal activity might present a greater degree of foreseeability, a 
property owner does not have a duty to protect from third-party crimes or intentional acts.  
(7735 Hollywood Blvd. Venture v. Superior Court (1981) 116 Cal.App.3d 901, 905 [“A proprietor 
of premises … [has] a duty of reasonable care to protect against known or reasonably 
foreseeable risks. He is not required to take precautions against attacks by third persons which 
he has no reason to anticipate.”].)   
 
Brown concluded that the fire was intentionally set.  His testimony is substantively unopposed.   
Contrary to plaintiff’s assertions, neither “eye witness testimony” nor “DNA evidence” is required.  
(Plaintiff’s MPA, p. 6.)  And plaintiff is wrong that no scientific evidence backs up Brown’s 
conclusions.  He testified, based on his 20 years of experience, that the burn pattern suggests 
the fire origin point and the absence of any other fire source (no active gas, no active electrical) 
rules out likely accidental causes.  Plaintiff even admits the salient material fact that a fire “was 
set” in White’s trailer.  (See Undisputed Material Fact [UMF] No. 7.)  So, even presuming that 
White was allowed to live on the property and was an employee of defendant, defendant still did 
not have a duty to protect neighboring landowners from a third party’s act of arson.  It was not 
reasonably foreseeable.   
 
Plaintiff argues that “the very act of placing the subject trailer, in part, on plaintiff’s property … 
was negligent…”  (Plaintiff’s MPA, p. 6.)  But the issue is not whether the placement of the trailer 
was negligent, but whether defendant’s duty extends to third-party acts.  It does not.  So for 
purposes of this negligence claim, which seeks to impose a duty to protect plaintiff from the fire 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   02/20/19 

 
 

- 3 - 

damage from a third party’s arson, placement of the trailer is immaterial.  
 
Because the negligence case fails at the duty stage, there is no need for the Court to separately 
analyze causation. Summary adjudication is granted as to the first cause of action.  
 

b. Statutory Claims 
 
Health and Safety Code section 13007 provides:  “Any person who personally or through 
another wilfully, negligently, or in violation of law, sets fire to, allows fire to be set to, or allows a 
fire kindled or attended by him to escape to, the property of another, whether privately or 
publicly owned, is liable to the owner of such property for any damages to the property caused 
by the fire.”  Section 13008 provides: “Any person who allows any fire burning upon his property 
to escape to the property of another, whether privately or publicly owned, without exercising due 
diligence to control such fire, is liable to the owner of such property for the damages to the 
property caused by the fire.”  
 
The statutory language reveals the problems with these claims.  Section 13007 requires the 
defendant to have either “set” the fire or allowed one “kindled or attended by him” to escape to 
neighboring property.  Section 13008 imposes liability on a defendant who does not act with due 
diligence to control a fire “burning upon his property.”   Applying section 13009 (which imposes 
charges for firefighting services on those made liable under sections 13007 and 13008), the 
Court of Appeal noted: “The only persons made liable under sections 13007-13008 are those 
who cause fires which escape to property belonging to others.”  (People v. Williams (1963) 222 
Cal.App.2d 152, 155.) 
 
Here, defendant did not set, kindle, or attend the fire.  Further, defendant’s business was closed 
when the fire started at 8:00 p.m., so defendant could not have done anything by due diligence 
to stop the blaze.  (UMF Nos. 7, 8 [undisputed by plaintiff].)  Simply having a trailer on the 
property is no more likely to start a fire than having any other property – a car, a warehouse, a 
trash bin – there, especially given that the gas and electrical systems were disconnected.   
 
Summary adjudication is granted as to the second and third causes of action. 
 

c. Trespass 
 
Plaintiff argues that defendant allowed 1/3 of White’s trailer to encroach upon 1121 Detroit.  

(See Allred v. Harris (1993) 14 Cal.App.4th 1386, 1390 [“landowners and tenants have a right to 

exclude persons from trespassing on private property”].)  Before the incident, both plaintiff and 

the prior owner of 1121 Detroit repeatedly asked defendant to move the trailer, though it was 

never moved.  (Abdulsalam Decl., ¶ 7.)  

 

But plaintiff pleads nothing about the trailer infringing on the 1121 Detroit property in his 

complaint generally or the trespass claim specifically.  (See Complaint, ¶¶ 1-7; 17-18.)   As pled, 

the fire damage for which he seeks recovery occurred on his property at 1125 Detroit.  (See 

Complaint, ¶¶ 2, 6 [pleading fire damage to “Subject Property”, defined as 1125 Detroit and 

personal property thereon].)   In his declaration, plaintiff alternately describes damage to his 
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“properties,” and his “property.”  (Abdulsalam Decl., ¶ 9.)  It is unclear what property suffered 

what damage, or what damaged personal property (e.g., the truck) was where, and in any event, 

his complaint does not mention 1121 Detroit at all. 

 

This creates related procedural and substantive problems for plaintiff.  A new, unpled issue 

cannot be raised in opposition to summary judgment.  (See Laabs v. City of Victorville (2008) 

163 Cal.App.4th 1242, 1258; Hutton v. Fidelity Nat’l Title Co. (2013) 213 Cal.App.4th 486, 493.)  

Here, there are arguably two.  First is the addition of 1121 Detroit.  Second, even accepting that 

1121 Detroit were included in the complaint by some implication, the presence of the trailer is 

not the gravamen of the trespass claim.  In other words, plaintiff’s theory is not that the trailer 

was a trespass that he can recover for as leaseholder of 1121 Detroit (a claim with minimal 

damages at best), but that the fire at the trailer constituted a trespass and damaged his 

property/ies.  That requires the same negligence analysis as the first cause of action, and fails 

for the same reason:  Defendant owed no duty to protect plaintiff from criminal third-party acts.   

Summary adjudication is granted. 

 
IV. Conclusion 

 

There being no triable issues of material fact as to any cause of action, the motion for summary 
judgment is granted. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-01057 
CASE NAME: ALCAZAR VS. ENRIQUEZ 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY RAPHAEL ENRIQUEZ 
* TENTATIVE RULING: * 
 
** VACATED ** 

 

  

 4.  TIME:  9:00   CASE#: MSC17-01090 
CASE NAME: DONALD HOUGHTON VS. MARK UMEDA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY LUIS A. CARRILLO 
* TENTATIVE RULING: * 
 
Continued to March 6, 2019, at 9:00 a.m., in Department 21. 
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 5.  TIME:  9:00   CASE#: MSC17-01090 
CASE NAME: DONALD HOUGHTON VS. MARK UMEDA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY MARK Y. UMEDA 
* TENTATIVE RULING: * 
 
Continued to March 6, 2019, at 9:00 a.m., in Department 21. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-01090 
CASE NAME: DONALD HOUGHTON VS. MARK UMEDA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN SUMMARY ADJUDICATION 
FILED BY DONALD R. HOUGHTON 
* TENTATIVE RULING: * 
 
Continued to March 6, 2019, at 9:00 a.m., in Department 21. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-00931 
CASE NAME: VILLALOBOS VS. RAYMUNDO/RIOS 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY MELISSA RAYMUNDO 
* TENTATIVE RULING: * 
 

Defendant’s Demurrer to the Second Amended Complaint (“SAC”) is overruled as to the 
First, Second, Third, and Fourth Causes of action.  It is sustained without leave to amend as to 
the Fifth Cause of Action. 

 
Notwithstanding that the demurrer is overruled as to the first four causes of action, 

plaintiff is granted leave to amend those causes of action on the terms stated below or as 
requested on page 5, lines 9-14, of his Opposition.  If plaintiff chooses to amend, any amended 
complaint shall be filed and served on or before March 1, 2019.  If plaintiff does not amend, 
defendant Raymundo shall file and serve her Answer on or before March 15, 2019. 
 

The SAC alleges the following.  On February 27, 2010, defendant, Melissa Raymnudo, 
signed and subsequently recorded a Memorandum of Option to Purchase (“MOP”), granting 
plaintiff Jose Villalobos, the option to purchase 2415 Wendell Avenue, in Richmond, California 
(the “Property”).  (SAC, ¶ 8, 9, and Ex. 1.)  The MOP incorporated an Option Agreement that 
was executed on January 27, 2010.  (See Ex. 1.) 

 
The Option Agreement states that an option is being granted in consideration of a 

payment of $35,000 to be made by Villalobos by cashier’s check by February 18, 2010.  (Ex. 2, 
¶ 1.)  A lease agreement dated January 27, 2010 between the plaintiff as tenant and defendant 
Raymundo as landlord was incorporated by reference.  (Id., ¶ 2.A.)  The option period began on 
March 1, 2010 and was to end on March 1, 2017.  (Id., ¶ 3.)  The Option could be exercised 
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“only by delivering a written unconditional notice of exercise, signed by Optionee, to Melissa 
Raymundo . . . .”  (Id., ¶ 4.)  “If the Option is not exercised in the manner specified, within the 
option period or any written extension thereof, or if it is terminated under any provision of this 
Option, then, A.  The Option and all rights of the Optionee to purchase the Property shall 
immediately terminate without notice, and B. All Option Consideration paid, rend paid, and 
services rendered to Optionor, and improvements made to the Property, if any, by Optionee, 
shall be retained by Optionor  . . .” (Id., ¶ 5.) 

 
The Option Agreement also contained additional special terms that were typed onto the 

preprinted form:   
 
1. “Optionee will pay for 84 months, $2,100 per month for this lease to own agreement. 

 
2. On the 84th month optionee shall pay a final $2,100 payment.  Title will be delivered 

from optionor to optionee.  No other consideration will be necessary after this final 
payment. 

 
3. During the 84 month payments period, optionee will be responsible for all damages 

to property regardless of fault and must maintain property secure, safe, free from 
debris, waste or hazardous material.  Optionor shall continue to pay insurance and 
taxes on the property only for 84 months. 

 
 . . .” 
 
The copy of the Option Agreement attached to the SAC contains only Villalobos’ 

signature, but the SAC alleges that Raymundo signed it too.    (¶ 10.)    
 
Villalobos timely made the $35,000 deposit and all 84 required monthly payments.  

(¶ 10, 11.)  
 
However, on September 12, 2016, Raymundo telephoned him, and said he would have 

to pay extra “to finalize the agreement” because the taxes on the Property has risen 
significantly.  (¶ 11.)  Villalobos agreed shortly thereafter to make the payments and Raymundo 
stated that when he did so she would transfer title and complete the sale.  (¶ 12.)   

 
On March 19, 2017, after the option period expired, Raymundo sent Villalobos a text 

message with the total additional amount she was demanding -- $9,974.74.  Raymundo said this 
should be made in four monthly payments of $2,100 from June to September and a final 
payment in October of $1,574.74.  Villalobos made these extra payments.  However, Raymundo 
still refused to transfer title of the Property to him.  (¶ 13.) 
 

Based on these facts, plaintiff, Villalobos, alleges causes of action for Quiet Title, Breach 
of Contract, Fraud and Deceit, Specific Performance, and Negligence. 

 
Defendant Raymundo now demurs to all five causes of action. 

 
First Cause of Action, Quiet Title: 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   02/20/19 

 
 

- 7 - 

 
 The demurrer to this cause of action is overruled. 
 

In ruling on a demurrer, the court may consider only those matters that appear on the 
face of the complaint or of which the court may take judicial notice.  (Rea v. Blue Shield of 
California (2014) 226 Cal. App. 4th 1209, 1223.)  Raymundo ignores this rule and begins her 
Opening Brief by offering alleged facts concerning her expectations and plaintiff’s unpleaded 
conduct.  (See Opening Brief at 2:1-16).  The court disregards this information. 
 
 Raymundo argues this count fails to state a cause of action because the SAC fails to 
allege that Villalobos exercised his option and thus that he has a basis for his claim of title to 
the Property. 
 
 However, the SAC alleges several excuses for failure to comply with the exercise 
provision in paragraph 4 of the Option Agreement.  It alleges that Raymundo waived the 
exercise provision, or changed the agreement by demanding and accepting additional 
consideration that was not required under the Option Agreement.  (¶ 14.)  Further, the second 
paragraph in paragraph 13 of the Option Agreement states unconditionally that when all the 
payments are made “Title will be delivered.”  This creates an ambiguity whether any exercise 
was required other than by making all the required payments.  (See also CC § 1651 (in the 
event of irreconcilable conflict between them, typewritten terms prevail over printed ones); Body-
Steffner Co. v. Flotill Products, Inc. (1944) 63 Cal.App.2d 555, 564.)  Thus, whether there was 
an exercise requirement, what that requirement was, whether that requirement was met by 
making all the payments, or whether any exercise requirement was waived or excused will have 
to be decided at summary judgment or trial, not at the pleading stage. 

 
Raymundo’s argument about novation may have validity if the court ultimately concludes 

that paragraph 4 of the Option Agreement had to be followed or that any “novation” occurred 
after the Option Agreement was no longer legally in existence, so the court grants leave to 
Villalobos to amend the SAC if he wishes to allege modification, estoppel, or any other excuse 
for failure to comply with paragraph 4 of the Option Agreement.  Alternatively, he may stand on 
the complaint as currently alleged.  The court will not prejudge whether any particular 
amendment is barred by the “sham pleading” rule.  Where it is applicable, that rule states that a 
pleading may not contradict an earlier pleading without an acceptable explanation.  (See 
Deveny v. Entropin, Inc. (2006) 139 Cal.App.4th 408, 426.)  Before seeing the amendment, the 
court cannot know whether any explanation offered is acceptable. 
 

Raymundo mentions several times in her papers that she did not sign the Option 
Agreement. However, the SAC alleges she did sign it.  The court must accept this allegation as 
true on a demurrer.  Further, Raymundo is relying on the exercise provision of the very 
document she says is unsigned, and she argues in her Reply Brief that it is an enforceable 
document even if she did not sign it.  (Reply Brief at 3:27-4:2; see also the legal authority cited 
at 4:3-6 of the Reply Brief.)  Therefore, the court disregards as irrelevant her various statements 
about not signing it. 
 
 Second Cause of Action, Breach of Contract and Fourth Cause of Action, Specific 
Performance:  
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 The demurrer to these causes of action is overruled for the same reasons as stated 
above regarding the First Cause of Action.  Leave to amend is also granted on the terms 
stated above. 
 

Third Cause of Action, Fraud: 
 
The demurrer to this cause of action is overruled.  The demurrer is based on 

Raymundo’s argument that Villalobos failed to exercise the Option and therefore he has not 
been damaged.  However, the court has already ruled that whether Villalobos failed to validly 
exercise the option has not been established at the pleading stage.  
 

Fifth Cause of Action, Negligence: 
 
The demurrer to this cause of action as alleged against defendant Raymundo is 

sustained, without leave to amend.  Plaintiff fails to allege any duty that defendant Raymundo 
owed him that is legally recognized.  This cause of action does not allege intentional promissory 
fraud, i.e., that when she made the promise Raymundo never intended to perform it, and 
California does not recognize a cause of action for negligent promissory fraud.  (Tarmann v. 
State Farm Mut. Auto. Ins. Co. (1991) 2 Cal.App.4th 153, 159.) 

 

  

 8.  TIME:  9:00   CASE#: MSC18-00935 
CASE NAME: JERPSETH VS. ASHBURN 
HEARING ON MOTION TO COMPEL ARBITRATION OF CROSS-COMPLAINT & FOR STAY  
FILED BY RICHARD ALLEN ASHBURN JR., et al. 
* TENTATIVE RULING: * 
 
Hearing vacated pursuant to stipulation to dismiss the action. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-01057 
CASE NAME: EAST & WEST VS. SAHARA AFGHANI 
HEARING ON DEMURRER TO CROSS COMPLAINT 
FILED BY EAST & WEST GOURMET FOOD, INC. 
* TENTATIVE RULING: * 
 
 Plaintiff and cross-defendant East & West Gourmet Food, Inc. demurs to the 
Cross-Complaint of defendants and cross-complainants Salomain Safi and Sahara Afghani 
Gourmet Foods, Inc.  The demurrer is sustained with leave to amend, as to all four causes of 
action.  Any further amended cross-complaint shall be filed on or before March 22, 2019.  
The basis for this ruling is as follows. 
 
 A. Preliminary Matters. 
 
 The exhibits to the declaration of Hooman Yavi, filed on November 26, 2018, are not 
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tabbed.  (See, Cal. Rules of Court, rule 3.1110, subd. (f).) Cross-defendant is directed to tab its 
exhibits in all future filings. 
 
 Despite the efforts of cross-defendant’s counsel, cross-complainants’ counsel Patricia A. 
Turnage failed to participate in the mandatory meet-and-confer process before the demurrer 
was filed.  (Yavi Dec., Exh. “C”.)  Further, in early January 2019, the parties submitted a 
stipulation to continue the hearing date for this demurrer.  The stated purpose of the 
continuance was “to allow the parties additional time to meet and confer before the matter is 
heard.”  (Stipulation To Continue, filed on 1-10-19, p. 1.)  However, the Court has received no 
indication that Ms. Turnage took advantage of the continuance and complied with her statutory 
obligation to meet and confer “in person or by telephone …”  (Code Civ. Proc., § 430.41, 
subd. (a).)  Ms. Turnage is directed to comply with her statutory obligation in the context of any 
future demurrer. 
 
 The stipulation referred to above also provided cross-complainants’ counsel with the 
opportunity to file opposition papers six days before the February 20 hearing.  However, no 
opposition papers have been filed.  
 
 B. The Merits. 
 
  B-1. The First Cause of Action. 
 
 The First Cause of Action is titled “Intentional Interference With Economic Relationship.”  
However, it is important to ascertain wither the economic relationships at issue are prospective 
business relationships or existing contractual relationships.  This is because different pleading 
standards apply. 
 
 When a plaintiff alleges intentional interference with a prospective business relationship, 
that plaintiff must plead independently wrongful conduct.  (See, Della Penna v. Toyota Motor 
Sales, U.S.A., Inc. (1995) 11 Cal.4th 376, 392-393.)  However, when a plaintiff alleges 
intentional interference with an existing contractual relationship, the defendant’s lack of 
justification for the interference is not an element of the plaintiff’s cause of action; justification is 
an affirmative defense.  (See, Savage v. Pacific Gas & Elec. Co. (1993) 21 Cal.App.4th 434, 
449-450.) 
 
 In the case at bar, cross-complainants allege intentional interference with their existing 
“vendors,” including Molly Stone and Whole Foods, not with prospective new vendors.  
Accordingly, cross-defendant’s argument that cross-complainants were required to plead 
independently wrongful conduct in this cause of action lacks merit. 
 
 Nevertheless, the Court has sustained the demurrer because cross-complainants have 
failed to meaningfully allege the nature of the acts constituting cross-defendant’s interference.  
Cross-complainants make vague references to “false representations,” but do not allege even 
in the most general terms what those false representations were. 
 
 This is not sufficient.  In California courts, plaintiffs must set forth the essential facts of 
their case “with reasonable precision and with particularity sufficient to acquaint a defendant 
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with the nature, source and extent” of their claim.  (See, Doheny Park Terrace Homeowners 
Assn., Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.)  Legal conclusions are 
insufficient.  (Id., at 1098–99.) 
 
  B-2. The Second Cause of Action. 
 
 The Second Cause of Action is for negligent interference with economic relationships.  
The Court has sustained cross-defendant’s demurrer to this cause of action because cross-
complainants have failed to allege facts showing a duty of care.  (See, Lange v. TIG Ins. Co. 
(1998) 68 Cal.App.4th 1179, 1187.)  The Court has granted leave to amend this cause of action 
only in an abundance of caution. 
 
  B-3. The Third Cause of Action. 
 
 The Third Cause of Action is for defamation.  Cross-defendant appears to be arguing 
that cross-complainant Sahara cannot sue for defamation because it is a corporation and not an 
“individual.”  Any such argument lacks merit.  (See, Vegod Corp. v. Am. Broad. Cos. (1979) 25 
Cal.3d 763, 770 [“[i]n California, a corporation's right and redress against defamation is well 
established”].) 
 
 However, cross-complainants’ allegations concerning “false representations” are so 
vague that the Court cannot tell whether cross-complainants are attempting to sue for 
defamation or for trade libel.  The two causes of action are distinct: 
 

Although trade libel bears similarity to the defamation claim that remained in the 
litigation, the two causes of action are not identical.  Whereas defamation 
concerns injury to the reputation of a person or business, trade libel involves 
false disparagement of the quality of goods or services. 
 

(Mann v. Quality Old Time Service, Inc. (2006) 139 Cal.App.4th 328, 340.)  Further, cross-
complainants’ allegations are impermissibly conclusory; the Court has no way of determining 
whether the subject representations are in fact defamatory, whether they may be privileged, etc. 
 
  B-4. The Fourth Cause of Action. 
 
 The Fourth Cause of Action is titled “Injunction.”  Cross-defendant correctly argues that 
California does not recognize such a cause of action: 
 

Injunctive relief is a remedy and not, in itself, a cause of action, and a cause of 
action must exist before injunctive relief may be granted. 
[Citation omitted.] 

 
(Shell Oil Co. v. Richter (1942) 52 Cal.App.2d 164, 168.  Accord, MaJor v. Miraverde 
Homeowners Assn. (1992) 7 Cal.App.4th 618, 623.)  Cross-complainants may add a request for 
injunctive relief to their three substantive causes of action, but shall not allege a stand-alone 
cause of action for injunctive relief. 
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10.  TIME:  9:00   CASE#: MSC18-01237 
CASE NAME: DRILL TECH VS. DLD LUMBER 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY 
FILED BY DRILL TECH DRILLING & SHORING, INC. 
* TENTATIVE RULING: * 
 
The hearing is vacated due to participation in the discovery facilitator program. 

 

  

11.  TIME:  9:00   CASE#: MSC18-01285 
CASE NAME: QUIHILLALT VS. QUIHILLALT 
HEARING ON MOTION FOR INTERLOCUTORY JUDGMENT OF PARTITION 
FILED BY JOHN QUIHILLALT 
* TENTATIVE RULING: * 
 
            Plaintiff John Quihillalt’s Motion for Interlocutory Judgment of Partition is granted in part 
and denied in part. 
 
 This is a dispute among family members over property that has been in the family over 
45 years.  Plaintiff and his siblings inherited their interests in the property when their father, 
Rene Raymond Quihillalt died testate on October 22, 2013.  According to his will and court order 
of June 17, 2014, his estate was to be divided among his three adult sons—John H. Quihillalt, 
Richard R. Quihillalt, and David E. Quihillalt.  Plaintiff John Quihillalt, and Defendants David E. 
Quihillalt, Richard R. Quihillalt, and Sandra Millard are co-owners of real property located at 
3220 Camino Diablo, Lafayette, California.  The property is made up of three separate tax 
parcels.  (APN Nos. 177-070-002, 171-070-004, and 171-070-005) located in Contra 
Costa County. 
 
 A co-owner of real or personal property may commence an action for partition.    
Code Civ. Proc., § 872.210 provides, “The court shall order that the property be divided among 
the parties in accordance with their interests in the property as determined in the interlocutory 
judgment.”  “Partition is a remedy much favored by the law.” (LEG Investments v. Boxler (2010) 
183 Cal.App.4th 484, 493.)  “The original purpose of partition was to permit cotenants to avoid 
the inconvenience and dissension arising from sharing joint possession of land.”   (LEG 
Investments v. Boxler (2010) 183 Cal.App.4th 484, 493 [internal quotation marks omitted].)  In 
the absence of a waiver, a joint tenant is entitled as a matter of right to have his interest severed 
from that of his cotenant. (Lazzarevich v. Lazzarevich (1952) 39 Cal.2d 48, 50.)  Here, there is 
no issue of waiver.   
 
  The Court hereby orders the property partitioned:  Plaintiff John Quihillalt and 
Defendants David E. Quihillalt and Richard R. Quihillalt, each own an undivided one-third 
interest in real property identified as Assessor’s Parcel No. 177-070-004-, and referred to as 
Parcel Two or improved parcel. The parcel is approximately 2.0 acres and improved with a 
single-dwelling (residence).  Legal description is included as Exhibit B to Complaint for Partition. 
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  As to the other two parcels in dispute, Assessor’s Parcel Nos. 177-070-005 and 177-
070-002, referred to as Parcel One, Plaintiff John Quihillalt, David Quihillalt and Richard 
Quihillalt each own an undivided one-sixth interest in these two undeveloped parcels. Defendant 
Sandra Millard owns the remaining undivided one-half interests of these parcels.  Legal 
description is included as Exhibit A to Complaint for Partition.   
 
The Court is Not Ruling on Manner of Partition at This Time  
 
  “The function of the interlocutory judgment is to permit the trial court to determine those 
matters which have been presented to it for determination, and which it can determine upon the 
evidence submitted to it without the necessity of a referee.” (Richmond v. Dofflemyer (1980) 105 
Cal.App.3d 745, 755.)  “Section 872.720, subdivision (a), states that the interlocutory judgment 
may, but need not, include a determination of the manner of partition.” (Richmond v. Dofflemyer 
(1980) 105 Cal.App.3d 745, 754.)  Here, the Court is entering the interlocutory judgment but is 
reserving the ruling on the manner of partition.  
 
 Plaintiff has moved to have the property partitioned by sale and moved for the 
appointment of a referee to accomplish the sale.  Defendants filed declarations indicating a 
desire to keep the property, either by buying out Plaintiff’s interest or having the property 
subdivided.  If that fails, Defendants seek to have right of first refusal if the Real Property is 
listed for sale.    
   
 “[A]lthough the action of partition is of statutory origin in this state, it is nonetheless an 
equitable proceeding.” (Cummings v. Dessel (2017) 13 Cal.App.5th 589, 596-597; Elbert, Ltd. v. 
Federated etc. Properties (1953) 120 Cal.App.2d 194, 200.) While partition is a matter of right 
when a cotenant desires it [citation], it still is subject to the requirement of fairness. (See 
Penasquitos, Inc. v. Holladay (1972) 27 Cal.App.3d 356, 358; American Medical International, 
Inc. v. Feller (1976) 59 Cal.App.3d 1008, 1014.)  
 
 “As a rule, the law favors partition in kind, since this does not disturb the existing form of 
inheritance or compel a person to sell his property against his will. Forced sales are strongly 
disfavored. [Citation.] The 1976 revision of the partition statute, section 872.810, continues this 
preference, but the standard for allowing a sale of property has been changed from "great 
prejudice" to "more equitable" under section 872.820, subdivision (b), thereby enabling sale in 
cases where it previously was precluded under the predecessor statute.” (Richmond v. 
Dofflemyer (1980) 105 Cal.App.3d 745, 757.)    
 
 “The burden of proof is on one endeavoring to force a sale as against unwilling co-
owners to prove that the case is not a proper one for partition in kind. [Citation.]” (Richmond v. 
Dofflemyer (1980) 105 Cal.App.3d 745, 757.)  “In the absence of proof to the contrary the 
presumption in favor of in kind division will prevail. [Citation.]  A forced sale is strongly 
disfavored.” (Butte Creek Island Ranch v. Crim, (1982) 136 Cal. App. 3d 360, 365.)  Plaintiff has 
not met his burden of demonstrating that selling the property and dividing the proceeds would 
be a more equitable manner of partition, as opposed to in kind subdivision.   
 
 However, the court in Cummings v. Dessel (2017) 13 Cal.App.5th 589, 597 (citing to 
Butte Creek, supra, 136 Cal.App.3d at p. 365) recognized that “‘[I]n many modern transactions, 
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[however,] sale of the property is preferable to physical division since the value of the divided 
parcels frequently will not equal the value of the whole parcel before division. Moreover, 
physical division may be impossible due to zoning restrictions or may be highly impractical ….’” 
(Cummings v. Dessel (2017) 13 Cal.App.5th 589, 597. 
 
 Here, other than his lay opinion in his declaration, Plaintiff has not provided evidence of 
the impossibility or impracticality of physically dividing the property.  Likewise, Plaintiff proffered 
no evidence of the diminished value by the subdivision. The Court has insufficient information to 
make a determination on the manner of partition at this time.  On the evidence before it, the 
Court cannot make a determination of whether sale would be more equitable than division in 
kind of the property. The Court is confident the parties can obtain and provide the needed 
information to the Court in form of expert opinions, declarations, etc. and that appointment of a 
referee is an unnecessary expense at this time.  
 
 This matter is continued until June 19, 2019.  The parties shall submit any further 
briefing on or before May 31, 2019. 
 
Defendants’ Objection to Evidence 
 
Objections to Declaration of John Quihillalt 

1. Objection to ¶10, lines 5-6—Sustained. Lack of foundation. 
2. Objection to ¶ 10, lines 6-9—Sustained. Improper lay opinion and lacks foundation. 
3. Objection to ¶10, lines 9-11—Sustained.  Improper lay opinion and lacks foundation. 

 
Plaintiff’s Objection to Evidence 
 
Objection to Declaration of Nicholas Kloeppel 

1. Entirety of Paragraphs 4-20 Overruled—Evidence is not submitted to prove liability for 
loss or damage. (Evidence Code § 1152.) 

 
Objection to Declaration of Richard Quihillalt 

1. Paragraph 3, lines 12-14—Overruled. 
2. Paragraph 4, lines 15-20—Sustained. Irrelevant.  No condition placed on gift in will. 
3. Paragraph 5, lines 21-24—Sustained. Irrelevant.  No condition placed on gift in will. 
4. Paragraph 6—Overruled.  
5. Paragraph 7, lines 3-5—Sustained as to the opinion testimony. 

 

 

12.  TIME:  9:00   CASE#: MSC18-01285 
CASE NAME: QUIHILLALT VS. QUIHILLALT/MILLA 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. If parties are not contesting the tentative ruling, they may appear 
by CourtCall. 
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13.  TIME:  9:00   CASE#: MSC18-01627 
CASE NAME: THE GABLES VS. WALL 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY THE GABLES OWNERS' ASSOCIATION 
* TENTATIVE RULING: * 
 
            Defendant Cindy Wall’s Motion to Set Aside the Entry of Default is granted.  Defendant 

shall file and serve her Answer on or before March 6, 2019. 

 A motion pursuant to CCP § 473 is addressed to the sound discretion of the court. 

(Weitz v. Yankosky (1966) 63 Cal.2d 849, 854.)  The court is empowered to relieve a party 

“upon any terms as may be just … from a judgment, dismissal, order, or other proceeding taken 

against him or her through his or her mistake, inadvertence, surprise, or excusable neglect.” 

(CCP § 473(b).)   

 “‘It is the policy of the law to favor, wherever possible, a hearing on the merits, and 

appellate courts are much more disposed to affirm an order where the result is to compel a trial 

upon the merits than they are when the judgment by default is allowed to stand and it appears 

that a substantial defense could be made.’ [Citation.]” (Murray & Murray v. Raissi Real Estate 

Development, LLC (2015) 233 Cal.App.4th 379, 388.)  Moreover, “Because the law favors 

disposing of cases on their merits, ‘any doubts in applying section 473 must be resolved in favor 

of the party seeking relief from default [citations].”  (Fasuyi v. Permatex, Inc. (2008) 167 

Cal.App.4th 681, 696.)    

   Plaintiff opposes the motion on the ground Defendant has not demonstrated excusable 

neglect for the delay in responding.  Defendant submitted a declaration, under penalty of 

perjury, that she was injured and hospitalized shortly after being served with the Summons and 

Complaint.  Thereafter, she was on crutches and medication, unable to drive, as she had broken 

her femur.  Defendant also declares she attempted to find legal counsel by contacting Legal Aid, 

but was informed they did not take her type of case. Plaintiff has presented evidence of 

excusable neglect. 

 Although the Summons and Complaint were personally served on Defendant on 

September 29, 2018, Plaintiff did not obtain Entry of Default until December 18, 2018.  Shortly 

thereafter, within about 20 days, Defendant appeared at the Case Management Conference on 

January 7, 2019 and filed this motion to set aside entry of default on the same day.  Defendant 

did not unreasonably delay in filing this motion. 

    Plaintiff’s request for monetary relief for cost of service and penalty under CCP 473(c) 

is denied. 
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14.  TIME:  9:00   CASE#: MSC18-01697 
CASE NAME: NORWOOD VS. ECHEVERRIA 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY ROBERT NORWOOD 
* TENTATIVE RULING: * 
 
Unopposed motion to be relieved as plaintiff’s counsel is denied without prejudice due to failure 
to provide proof of service on defendant. 

 

  

15.  TIME:  9:00   CASE#: MSC18-02395 
CASE NAME: FREMONT BANK VS. SIMANIAN 
HEARING ON APPLICATION FOR WRIT OF POSSESSION 
FILED BY FREMONT BANK 
* TENTATIVE RULING: * 
 
Plaintiff’s application for writ of possession is approved for levy on the personal property of 
defendant Maurice D. Simanian, DDS, Inc.  Defendants concede the merit of the application as 
to the defendant corporation.  The Court approves issuance of a writ of possession on 
defendant corporation’s “inventory, chattel paper, accounts, equipment, deposit accounts, 
general intangibles and fixtures” located at 901 Sun Valley Blvd., #201, Concord, CA  94520. 

 

  

16.  TIME:  9:00   CASE#: MSC18-02577 
CASE NAME: BERG VS. K BALI CONSTRUCTION 
HEARING ON MOTION FOR CHANGE OF VENUE 
FILED BY K BALI CONSTRUCTION, INC. 
* TENTATIVE RULING: * 
 
Defendant K Bali Construction, Inc. moves for an order transferring this action to the Alameda 

County Superior Court.  This action arises out of K Bali’s alleged failure to pay sums due under 

a settlement agreement.  The settlement agreement was allegedly reached in Alameda County.  

However, K Bali’s principal place of business is in Contra Costa County.  Because plaintiffs 

allege the existence of a settlement agreement that contains a provision selecting Alameda 

County as the proper venue, the motion is granted.     

Code of Civil Procedure section 395.5 provides the possible venue options for an action against 

a corporation:  

A corporation or association may be sued in the county where the contract is 

made or is to be performed, or where the obligation or liability arises, or the 

breach occurs; or in the county where the principal place of business of such 

corporation is situated, subject to the power of the court to change the place of 

trial as in other cases. 
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“[V]enue may be proper in more than one county, depending on the particular facts of a case.  

(Battaglia Enterprises, Inc. v. Superior Court (2013) 215 Cal.App.4th 309, 313.)  “Generally, 

when venue is proper in more than one county, a plaintiff has the choice of where to file the 

action from among the available options.”  (Id.)  However, where “two sophisticated parties 

agree, pursuant to arm’s length negotiations, to litigate an action in one of multiple statutorily 

permissible venues, they should be held to their agreement.”  (Id. at p. 318.)  

There are two proper venues in the present case: Alameda County because that is where the 

obligation arose when the parties allegedly entered into a settlement agreement, and Contra 

Costa County because K Bali’s principal place of business is in Walnut Creek.  However, the 

settlement agreement at issue provides that the Alameda County Superior Court shall retain 

jurisdiction over the parties to enforce disputes arising from the agreement.  (Complaint Ex. C, 

p. 7.)  Plaintiffs allege in their complaint that this agreement is valid and executed by the parties.  

(Complaint ¶ 11-12.)  Thus, in the context of deciding this motion, plaintiffs must be held to the 

terms of the agreement, including the requirement to litigate disputes arising from the settlement 

agreement in Alameda County.  (See Brown v. Superior Court (1984) 37 Cal.3d 477, 482 

[“Venue is determined based on the complaint on file at the time the motion to change venue is 

made.”].)  The motion is granted. 

K Bali shall pay a transfer fee ($50) in addition to other charges required by the clerk within 30 

days.  (See Gov. Code § 70618; Code of Civ. Proc. § 399.)   

 

  

17.  TIME:  9:00   CASE#: MSL18-05751 
CASE NAME: CALDERON VS. GONZALEZ 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY VINCENTE CALDERON 
* TENTATIVE RULING: * 
 
The court is prepared to grant the unopposed motion to be relieved as plaintiff’s counsel but 
would like counsel to appear to advise the court if he has had any further contact with plaintiff.  
The court would also like counsel to prepare the order after hearing for submission to the court.  

 

  

18.  TIME:  9:00   CASE#: MSN18-2385 
CASE NAME: IN RE PETITION OF: BLUE TOP INC. 
HEARING ON AMENDED PETITION PURSUANT TO INSURANCE CODE 
FILED BY BLUE TOP, INC. 
* TENTATIVE RULING: * 
 
Petitioner and real party in interest, Lisa Johnson, are ordered to appear.  The court will require 
Ms. Johnson to review this transfer application with an attorney.  The court also requires 
additional information on the underlying settlement including the name of the defendant, the 
county where the settlement occurred, the amount of the settlement and the type of injuries 
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covered by the settlement.  Additionally, the court would like additional information about 
Ms. Johnson’s remaining injuries and the nature of her ongoing treatment. 

 

 

 
ADD-ONS 

 

20.  TIME:  9:01   CASE#: MSC17-02105 
CASE NAME: MICHELE JOHNSON VS. NADER STARKES 
HEARING ON MOTION TO CONTINUE TRIAL DATE 
FILED BY CONTRA COSTA COMMUNITY COLLEGE DISTRICT, NADER STARKES 
* TENTATIVE RULING: * 
 
Unopposed motion to continue the trial date and related discovery and motion deadlines is 
granted.  Trial is set for October 7, 2019, the issue conference for September 19, 2019, and a 
further CMC/completion of mediation for June 14, 2019.  All hearings are at 8:30 a.m. 

 

 

21.  TIME:  9:05   CASE#: MSC17-01581 
CASE NAME: NETWORK THERAPIES, INC.  VS.  MMS 
HEARING ON MOTION TO AMEND JUDGMENT TO CORRECT CLERICAL ERRORS 
FILED BY MMS QUALITY NURSING SERVICES, INC. 
* TENTATIVE RULING: * 
 
 On October 23, 2018, MMS Quality Nursing Services, Inc., filed the instant motion titled, 
“Motion to Amend Judgment to Correct Clerical Errors Under Code of Civil Procedure Section 
473 (d), and to Vacate Order on MMS Quality Nursing Services, Inc. to Serve Verified 
Responses, Produce Document, and Pay Sanctions.”  The motion is granted to the extent 
described below.   
 

The motion has two parts.  The court will address the Discovery Order part first. 
 

1. Discovery Order filed September 19, 2018. 
 

Code of Civil Procedure section 473 (d) provides, “The court may, upon motion of the 
injured party, or its own motion, correct clerical mistakes in its judgment or orders as entered, so 
as to conform to the judgment or order directed, and may, on motion of either party after notice 
to the other party, set aside any void judgment or order.” Thus section 473 (d) permits two 
separate things: (1) correction of a judgment containing clerical mistakes, and (2) vacating a 
void judgment.  In the current motion, defendant has asked for the former relief.   

 
In addition to section 473 (d), “A trial court has inherent power to set aside a judgment 

entered through its own inadvertence or improvidence, such as a judgment which does not 
express the court's true intention or where the court acted in ignorance of some material fact of 
record.  (Key System Transit Lines v. Superior Court (1950) 36 Cal.2d 184, 187-188 . . .; Phillips 
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v. Trusheim (1945) 25 Cal.2d 913, 916-917 . . .)  ‘But where the error is inherently judicial rather 
than clerical or inadvertent, the court has no power to amend its decision.’ (Estate of Burnett 
(1938) 11 Cal.2d 259, 262 . . .)” (Don v. Cruz (1982) 131 Cal.App.3d 695, 703.) 

 
As stated in Minardi v. Collopy (1964) 49 Cal.2d 348, 351, the key issue in connection 

with the exercise of this inherent power is whether the court “acted inadvertently rather than in 
the exercise of a judicial discretion.”  “The distinction between a clerical error and a judicial error 
does not depend so much on the person making it as it does on whether it was the deliberate 
result of judicial reasoning and determination.”  (Estate of Doane (1964) 62 Cal.2d 68, 71 “It is 
primarily for the trial judge to determine whether a decision misstated his real intention and 
whether the judgment as signed was an inadvertence.”  (Minardi, supra, 49 Cal.2d at 352.)    

 
Here, Judge Craddick has advised that in making the award of attorney’s fees under the 

Order she acted inadvertently.  She did not intend to award fees for services that were never 
incurred.  She did not exercise judicial discretion and evaluate the supporting declaration in 
detail.  (See Estate of Doane, infra (order could be corrected where judge intended to follow the 
will but failed to so do so).)  She simply filled in the fee award requested in the notice of motion, 
$5,382.00.   

 
However, the declaration submitted in support of the motion listed only 7.2 hours 

already incurred at $295/hour and another 10.5 hours that might be incurred if a Reply Brief 
and an appearance were required.  (Poulin Decl. filed 7/13/18, ¶ 9.)  The Reply Brief and the 
appearance were not required, though, because defendant failed to file an Opposition.  
(See plaintiff’s Statement of Non-Opposition filed 8/22/18.)   

 
Therefore, the court now corrects the clerical error in the Discovery Order that set the 

award of attorneys’ fees and costs at $5,382.00.  The correct amount is $2,214.00. 
 
The court corrects the amount at defendant’s request under the authority stated above.  

It also does so on its own motion.  (See Le Francois v. Goel (2005) 35 Cal.4th 1094, 1107-
1109.)   The error in the amount of the attorney’s fee award came to the court’s attention when it 
reviewed the papers on this motion, and realized the problem was more than a mere 
discrepancy between the $5,382.00 mentioned in the notice of motion and the $3,689 
mentioned in paragraphs 8 and 9 of the Poulin Declaration filed 7/17/18. 

 
The court considers that any notice and opportunity to be heard requirements imposed 

by Le Francois have been met by the tentative ruling that was posted on December 4, 2018, the 
hearing that was held on January 23, 2019, the hearing that was held on February 13, 2018, this 
tentative ruling, which was posted on February 19, 2018, and defendant’s opportunity to argue 
the tentative ruling on February 20, 2018.  Further, this error was also later pointed out by 
defendant in the papers it filed on January 14, 2019. 
 

2. The Judgment for $47,339.56. 
 
Judge Craddick has advised that she never intended to award more than was owed, that 

again she exercised no judicial discretion, but simply accepted as true the amount owing that 
was stated in the declaration of Steve Carney, an officer of plaintiff.   
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However, this court finds based on the evidence before it that defendant paid $14,000 on 

the debt after the date of breach and before the judgment was entered.  In seeking the default, 
plaintiff and its attorney never advised the court of this fact.  The court was ignorant of it.  (See 
Phillips, supra, 25 Cal.2d at 916; Watkins v. McCartney (1924) 70 Cal.App. 137, 142-143.)  
Whether the fault for that rests with the client or the attorney is currently unknown, but the court 
finds that it was wrongful.  If this case proceeds beyond this ruling, the court will inquire into 
whose intentional and wrongful act it was.  If it was the former, the client may have knowingly 
submitted an untrue declaration.  If it was the latter, the attorney may have violated the candor 
provisions of Business and Professions Code section 6068 (d) and the then-operative Rule of 
Professional Conduct 5-200. 
 

An order correcting the Judgment is warranted on the authority cited above and also 
under the principles that would apply to an argument, either in this case or in a separate suit in 
equity, that the Judgment is void because it awarded more than was requested in the complaint.  
Code of Civil Procedure section 580 (a) states, “The relief granted to the plaintiff, if there is no 
answer, cannot exceed that demanded in the complaint . . .”  “The intent of section 580 is to 
ensure that a defendant who declines to contest an action does not thereby subject himself to 
open-ended liability.”  (See In re Marriage of Wells (1988), 206 Cal.App.3d 1434.)  Thus, a 
defendant who suffers a judgment of $20,000 when the demand in the complaint was $10,000 
may attack the judgment as void.  (See Nemeth v. Trumbull (1963) 220 Cal.App.2d 788, 790-
792; Ludka v. Memory Magnetics International (1972) 25 Cal.App.3d 316, 323.) However, the 
position of such a defendant is not essentially different from a defendant who paid $10,000 on a 
claim for $20,000, but suffered a judgment of $20,000 anyway.  In both cases, the defendant 
may have decided to default rather than divert money to attorneys, knowing he had no defense 
and secure about exactly how much he owed.   

 
In addition, where a trial court enters a judgment without all the facts, the judgment can 

sometimes be set aside on the ground of extrinsic fraud or mistake.  (See McGuinness v. 
Superior Court (1925) 196 Cal. 222 (court held that the failure of the husband to inform the court 
when applying ex parte for a divorce decree that the parties had reconciled constituted extrinsic 
fraud and the decree could be attacked in a separate suit in equity more than six months after it 
was entered); Rappleyea v. Campbell (1994) 8 Cal.4th 975, 981  (“Extrinsic mistake is found 
when [among other things] … a mistake led a court to do what it never intended”) 
 

In any such suit in equity, plaintiff would be in a poor position to argue its position, given 
its misstatements and failure to disclose how much was really owed on March 1, 2018 when the 
default judgment was being considered.  The court finds now that plaintiff’s failure to advise the 
court of the payments it received between June 29, 2017 and March 8, 2018 amounts to the 
extrinsic fraud or mistake that would have to be shown in a separate suit in equity or is 
equivalent to it. 

 
Further, while no motion to void the judgment is currently before the court, such a motion 

could be filed at any time.  In David S. Karton, A Law Corp. v. Dougherty (2009) 171 
Cal.App.4th 133, 150-151, the court granted such a motion because the complaint requested an 
award of damages of $ 65,246.63 plus prejudgment interest at the rate of 10 percent per 
annum, but plaintiff thereafter requested and was granted $18,000 in prejudgment interest 
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rather than the proper amount, which was approximately $2,000. 
 
Excessive interest was requested here as well, even if the principal amount due when 

judgment was rendered on March 8, 2018 had been $47,339.56 rather than the true amount of 
$33,339.56. On February 9, 2018, plaintiff filed a Request for Clerk’s Judgment.  That document 
requested prejudgment interest from June 29, 2017 of $2,866.37.  Later, on March 1, 2018, 
plaintiff filed a declaration stating that the daily interest was $12.97.  March 1 was only 19 days 
after February 9, 2018, which would result in $246.43 in additional interest (19 x $12.97.)  Yet 
plaintiff’s March 1, 2018 declaration and Request for Court Judgment now asked for interest of 
$5,382.65, instead of $3,112.80.   

 
Again, Judge Craddick acted inadvertently rather than in the exercise of a judicial 

discretion and simply awarded the requested $5,382.65 in interest rather than $3,112.80.  
Pursuant to Karton, supra, that discrepancy will render the judgment void on its face if a motion 
is brought on those grounds. 

 
Defendant can still file a collateral attack or a motion under section 473 (d) to void the 

judgment.  Pending any such motions or actions, however, under CCP § 473 (d) and its inherent 
authority, the court orders a nunc pro tunc amendment of the March 8, 2018 judgment now.   
 

The court makes the findings reflected in the chart below regarding the payments that 
were received after breach and before the March 8, 2018 judgment, the true amounts owing 
after those payments, and the proper interest calculation. 

 

Date Recd 
(or date of 
event) 

Amount Check # Rem. Bal. Daily Rate Days in 
Breach @ 
that amt 

Interest 

       

6-29-17 
(Breach) 

  $47,339.56 $12.97 71 $920.87 

9-8-17 $3,000.00 1102 $44,339.56 $12.15 24 $291.60 

10-2-17 $3,000.00 2858 $41,339.56 $11.33 29 $328.57 

11-1-17 $2,000.00 2899 $39,339.56 $10.78 35 $377.30 

12-6-17 $2,000.00 1129 $37,339.56 $10.23 33 $337.59 

1-8-18 $2,000.00 2945 $35,339.56 $9.68 53 $513.04 

3-2-18 $2,000.00 2976 $33,339.56 $9.13 6 $  54.78 

       

Tot. Int.      $2,823.75 

 
Thus, the judgment that the court intended to enter on March 8, 2018 was for 

$33,339.56, plus prejudgment interest of $2,823.75, costs of $557.00 and attorney’s fees 
pursuant to Local Rule of Court 2.40 of $1,850.19, for a total judgment on March 8, 2018 of 
$38,570.50. 
 

The court rejects plaintiff’s argument that defendant’s motion is untimely. Clerical errors 
made by the court may be corrected at any time.  (Hennefer v. Butcher (1986) 182 Cal.App.3d 
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492, 507; Egan v. Egan (1891) 90 Cal. 15, 21 (“Courts have the power at all times to allow 
amendments to judgments for the purpose of having the judgment as entered express that 
which was rendered, so that the record will contain the actual decision of the court; and such 
amendments can be made after the expiration of six months from the entry of the judgment.”) 
 

The court declines to address now the proper calculation of the amounts owing on the 
Judgment after March 8, 2018 or the proper crediting of the other $12,000 that defendant paid 
by check numbers 3008 and 3028, for $2,000.00 and $10,000.00, respectively.  (However, it 
appears that those two checks, plus $3,913.83 that plaintiff obtained by garnishment, total the 
$15,913.83 that plaintiff acknowledged as a credit on August 21, 2018.  (See Valdez Decl., filed 
2/8/19, ¶ 8.))  Obviously, all post-judgment calculations (including interest) will have to be 
redone based on the new judgment that the court now enters nunc pro tunc for the Judgment 
originally entered on March 8, 2018. 

 
The temporary stay that the court ordered on February 8, 2019 is hereby extended to 

March 20, 2019 to afford the parties an opportunity to agree on the post-judgment calculations, 
the amount still due, and, hopefully, for defendant to pay off the Judgment in full, or to make 
substantial additional payments to reduce the Judgment by all amounts not still disputed.  (It 
appears that defendant did the latter already, by sending plaintiff a check for $37,000 on 
January 28, 2019.)  Assuming the parties do not entirely resolve their dispute through that 
process, the court will then entertain any further motions that may be necessary, and decide 
whether to continue the stay. 

 
There is one additional point.  The court notes that plaintiff several times has added 

post-judgment attorney’s fees to the Judgment under CCP § 685.040.  (See Memoranda of 
Costs after Judgment filed 8/21/18 ($11,193.14 in attorney’s fees) and 12/21/18 ($22,100.03 in 
attorney’s fees.)  Attorney’s fees awarded under CCP § 685.040 must be both “reasonable and 
necessary.”  The court does not consider that plaintiff’s conduct in refusing to account for the 
$26,000 in payments that defendant made to have been reasonable.  Further, defendant has 
been successful in amending the judgment.  Whether that entitles defendant to an award of fees 
for this motion is not now before the court.  Plaintiff should consider that, as well as the 
possibility that the judgment could be voided, in working through the remaining issues over the 
next 30 days.  The object of post-judgment collection efforts should be to get paid, not to exploit 
a fortuitously solvent defendant for amounts far beyond the original, admitted debt.  (See 
Karton, supra.) 
 
 Evidentiary Objections 
 
 Plaintiff’s evidentiary objections are denied. 
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22.  TIME:  9:06   CASE#: MSC13-00517 
CASE NAME: BULLERI VS. DOMINATOR 
HEARING ON MOTION FOR ORDER TAXING COSTS 
FILED BY DOMINATOR, INC., LEONARD LOPEZ 
* TENTATIVE RULING: * 
 
Defendant’s motion to tax costs is granted in part and denied in part. 

The Court agrees that plaintiff may only recover $25 for “statutory fees for preparing and issuing 

. . . an abstract of judgment.”  CCP 685.070(a)(1), emphasis added.  Attorney fees are not 

statutory fees.  The court therefore taxes the amount above $25 from this line item. 

Similarly, the Court agrees that plaintiff may only recover $125 for “statutory fees for  . . .  

recording and indexing, an abstract of judgment.” CCP 685.070(a)(1), emphasis added.  

Attorney fees are not statutory fees.  The court therefore taxes the amount above $125 from this 

line item. 

Defendant timely called into question plaintiff’s claim of $4,127.50 for attorney’s fees related to 

post-judgment costs.  Plaintiff is only entitled to attorney’s fees if they are “reasonable and 

necessary costs of enforcing a judgment.”  CCP 685.040.  Plaintiff responded by submitting 

itemized billing that included numerous unrelated or unnecessary items.  The Court will 

authorize $2,000 in attorney’s fees as costs and strike the balance. 

 

 

 


